SUPREME  COURT  OF  THE  UNITED  STATES. 


No.  65. — December  Term,  1860. 


MAJOR  J.  THOMAS,  MARSHAL  OF  THE  U.  S.  FOR 
THE  DISTBICT  OF  WISCONSIN,  FOR  THE  USE  OF 
GEORGE  T.  ROGERS, 


ads. 


ANDREW  PROUDFIT,  JOHN  T.  MARTIN,  AND  JOHN 

KEEFE. 


George  T.  Rogers,  for  whose  benefit  this  suit  is  brought,  in 
August,  1857,  commenced  a  suit  in  replevin  in  this  court  against 
Henry  W.  Remington  and  John  T.  Martin,  jr.,  for  the  recovery 
of  about  $10,000  worth  of  lumber  wrongfully  taken  and  detained 
by  defendants.  The  plaintiff  gave  satisfactory  security,  and  upon 
the  writ  the  marshal,  by  his  deputy,  took  the  property.  The 
defendants,  within  the  three  days  allowed  by  the  “Code,'’  gave 
an  undertaking,  signed  by  Remington,  John  T.  Martin,  Sr., 
and  John  Keefe,  in  the  form  required  by  the  “Code,”  in  order  to 
repossess  themselves  of  the  property.  The  bond  or  undertaking 
was  delivered  to  the  marshal,  who  had  the  property,  and  the 
sureties  not  being  satisfactory  to  the  plaintiff,  the  plaintiff  ex¬ 
cepted. 

The  defendant  Remington  then  took  hack  the  undertaking 
from  the  deputy  marshal  to  get  additional  surety,  and  presented 
it  to  Mr.  Proudfit,  the  other  defendant  in  this  case,  for  him  to  sign, 
and  he  signed  the  bond  and  the  affidavit  of  justification,  as  of  the 
date  it  was  sworn  to  by  Martin  and  Keefe;  the  attorney  of  the 
plaintiff  having  previously  informed  Mr.  Remington  and  the 
deputy  marshal  that  Proudfit’ s  name  would  he  satisfactory. 
Neither  Martin  nor  Keefe  knew  of  Proudfit  signing  with  them  as 
surety. 


Gidkon,  Printer,  511  Ninth  st.,  Washington,  D.  C. 
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After  the  bond  or  undertaking  was  signed  by  Proudfit,  Rem¬ 
ington  took  it  back  to  the  marshal,  who  had  the  property. 

The  marshal  then  told  Remington  that  lie  was  told  by  the 
plaintiff’s  attorney  that  lie  did  not  want  Remington's  name  on 
the  bond,  and  Remington  said  he  would  strike  it  off,  and  at  the 
desk  in  the  marshal's  (»fficc,  and  in  the  presence  of  the  deputy  mar¬ 
shal,  he  struck  out  his  name  from  the  body  of  the  bond  and  his 
signature  at  the  bottom,  and  the  marshal  tlien  accepted  the  bond, 
and  delivered  to  Remington  the  lumber.  Neither  of  the  sureties 
were  present,  nor  the  plaintiff  or  his  attorney,  nor  did  they  know, 
until  some  time  afterwards,  of  the  alteration. 

The  replevin  suit  was  then  prosecuted  to  judgment  against  Rem¬ 
ington,  and  judgment  was  entered  against  Remington  for  the  re¬ 
turn  of  the  lumber,  or  the  value,  being  about  §9,000. 

The  undertaking  was  given  under  section  119  of  the  Wisconsin 
Code,  which  is  an  exact  copy  of  section  211  of  the  New  York  Code. 
The  whole  chapter  upon  claim  and  delivery  of  personal  property  is 
the  same  in  Wisconsin  as  in  New  York. 

After  the  judgment  against  Remington,  this  suit  was  commenced 
against  these  defendants,  in  ^debt  upon  the  bond;  it  being  in  the 
form  of  a  bond,  with  penalty  of  §20,000. 

The  defendants  appeared,  and  plead  ^^non  est  factum.’' 

Under  that  plea,  the  defendants  proved  substantially  as  above 
stated,  as  to  the  manner  of  executing  the  bond,  and  the  alteration 
by  striking  out  Remington's  name;  and  the  district  judge  decided 
that  the  alteration  was  immaterial;  that  it  did  not  change  the 
rights  of  the  parties,  it  being  a  bond  for  the  benefit  of  Remington, 
and  to  pay  any  judgment  against  him;  that  he  was  the  party  pri¬ 
marily  liable  to  the  surety,  whether  his  name  was  on  the  bond  or 
not,  and  that  the  striking  out  of  his  name  did  not  impair  or  affect 
the  rights  and  liabilities  of  the  sureties  as  between  themselves,  or 
as  to  Remington;  that  the  statute  not  requiring  (sec.  119  of  Code 
aforesaid)  the  principal  to  sign  it,  it  was  altogether  immaterial  a» 
to  whether  he  signed  it  or  not;  and  further  lield,  that  the  object 
and  intent  of  the  bond  was  to  secure  to  the  plantiff  the  lumber,  or 
the  pay  for  it,  and  that  if  the  plaintiff*  obtained  judgment  against 
one  defendant  in  the  suit  for  the  return  of  the  property,  or  the 
value,  the  defendants  were  liable,  although  one  defendant  was  dis¬ 
charged. 

(That  defendant,  T.  Martin,  jr.,  who  was  discharged,  did  not 
sign  the  bond  at  all.)  ! 

The  plaintiff  under  that  decision  obtained  judgment  against  the  | 
sureties,  the  above  defendants,  for  the  amount  of  the  judgment  j 
against  Remington  in  the  replevin  suit.  The  defendants  excepted  | 
to  the  ruling  of  the  court,  and  prepared  a  bill  of  exceptions,  and  j 
had  it  signed,  and  took  writ  of  error  to  the  Supreme  Court,  where  J 
the  case  is  now  pending.  1 
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The  appellee  will  maintain  that  the  alterations  of  the  bond  are 
immaterial,  and  did  not  affect  its  legality,  and  for  this  will  rely  on 
these  authorities: 

15  John.,  293;  1  Wend.,  659;  10  Conn.,  192. 

18  Pick.,  172;  5  Mass.,  538;  2  Barb.  Ch’y  E.,  119. 

16  N.  Y.  Eep.,  439;  3  Comsk.  K.,  188. 

1  Greenleaf,  (Maine  Eep.,)  Hale  vs.  Euss. 

This  last  case  is  decisive  of  the  point  in  favor  of  the  plaintiff, 
(defendant  in  error.) 

1  Code  Eep.,  60. 

J.  C.  HOPKINS, 

EEVEEDY  JOHNSON, 

For  Defendant  in  Error. 
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